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1.
INTRODUCTION

1. 
These written comments are submitted by the Helsinki Foundation for Human Rights (hereinafter referred to as “HFHR”) with its seat in Warsaw, Poland at ul. Zgoda 11 pursuant to the leave granted on 3 May 2005 by Mr.  Nicolas Bratza, the President of the Chamber of the European Court of Human Rights (the “Court”) under Rule 44 § 2 of the Rules of the Court. They address the question of applicability of the Convention for the Protection of Fundamental Rights and Freedoms (the “Convention”) as well as the human rights standard regarding lustration of public officials. 

2. 
These comments are limited only to the points of law, and in particular to the interpretation of the Convention requirements, as well as the Polish practice and law regarding settling account with the past. These submissions do not include any comments on the facts or merits of the case of Ivan Turek v. Slovakia (Application no. 57986/00), but address only the general principles involved in the solution of the case. 

2. 
INTEREST OF HELSINKI FOUNDATION FOR HUMAN RIGHTS

3.
HFHR is a non-governmental organization established in 1989 by members of the Helsinki Committee in Poland in order to promote human rights and the rule of law as well as to contribute to the development of an open society in Poland. One of the activities of the HFHR includes legal actions undertaken in the public interest, including the representation of parties and preparation of legal submissions to national and international labor court and tribunals, particularly within the framework of the Strategic Litigation Program. The aim of such submissions is to influence the process of changing laws and practices that we find contrary to human rights. 

4.
Since its establishment, the Helsinki Foundation for Human Rights has been promoting the standards of the European Convention on Human Rights among the judiciary and executive administration. This refers in particular to the guarantees of Article 8 of the European Convention on Human Rights. Therefore, the case of Ivan Turek v. Slovakia (Application no. 57986/00) is of vital importance for the Helsinki Foundation for Human Rights in that it concerns the legal aspects of the clearance and transparency of State administration employees correlated with protection of the right to private life as well as the right to good name and reputation.

5.
Please note that similarly to Slovakia, Poland has lived the period of transition and the regime changes. Due to that fact, cases of collaboration with the public security agencies occurred also in Poland. The balance between the need of  social information and clearance on the one side and the protection of the good name of alleged collaborators on the other, has been a very important topic of legal discussions in Poland. The Polish Constitutional Court has dealt with numerous cases concerning the clearance procedure, thereby creating a thorough commentary on its relevance to constitutional and human rights standards.  

6.
We hope that our written comments may be of some assistance in establishing the standard within the European Convention on Human Rights system. We understand that the judgment will primarily have the effect on the legal situation of the applicant and the clearance procedure in Slovakia. We are however aware that certain concepts adopted in Poland as regards lustration proceedings may be of assistance to the Court. Furthermore, we would like to submit our point of view, as there are already first complaints originating from Poland concerning the application of lustration laws. We regard the Ivan Turek v. Slovakia (Application no. 57986/00) case as a precedent case and therefore we would like to present our point of view, as this judgment may have a profound effect on the scope of protection of Polish applicants.
 

3.
GENERAL OVERVIEW OF THE VETTING PROCEEDINGS IN POLAND

3.1
Legal basis 

7.
The proceedings connected with obtaining the negative clearance by persons holding public office as well as requiring such persons to submit appropriate affidavit are regulated in Poland by two statutes:

· Act of April 11, 1997 on the revealing of work or service in State security organs or of collaboration with them between 1944 and 1990 by persons holding public positions (Dz.U. – Journal of Laws, No. 70, item 443) (hereinafter referred to as the “Lustration Law”); 

· Act of December 18, 1998 on the Institute of National Remembrance – the Commission for the Prosecution of Crimes against the Polish Nation (Dz. U. – Journal of Laws, No. 155, item 1016) (hereinafter referred to as the “Act on IPN”). 

3.2
Purpose and general idea of the Lustration Law

8.
The general purpose of the Lustration Law is to reveal the truth concerning the collaboration of public officials with security organs. On the basis of the Lustration Law, the public officials are required to make a affidavit whether in years 1944-90 they cooperated with security services. Such affidavit is subsequently examined by the lustration court, which is the Appeal Court in Warsaw (hereinafter referred to as the “Lustration Court”). The Lustration Law does not impose any penalties in case the person concerned admitted that he/she had cooperated with forces. The only case where the penalty is possible is when the court finds that the person gave false affidavit as regards the collaboration.

3.3
Scope of the Lustration Law

9.
The Lustration Law provides that the collaboration with the following organs of public safety from July 22, 1944 (date of the PKWN Manifesto in Lublin – start of the Soviet direct political influence in Poland) to May 10, 1990 is subject to the examination by the Court: (i) The Department of Public Security of the Polish Committee of National Independence (PKWN), (ii) The Ministry of Public Security, (iii) Committee of Public Security, (iv) organizational units inferior to organs enumerated in points 1-3, (v) central institutions of the Security Service of the Ministry of Internal Affairs and dependent territorial units located in local units of the Civic Militia (Milicja Obywatelska) and local offices of internal affairs, (vi) Intelligence Service of the Border Protection Military Forces, (vii) The Head Management of the Internal Service of the military units of the Ministry of Internal Affairs and dependent divisions, (viii) The Military Information Forces, (viii) The Military Internal Service, (ix) The Management of the Staff General of the Polish Army, (ix) other services of the Military Forces dealing with the operational-inquiry or investigation activities, as well as (x) civil and military organs and institutions of foreign countries of tasks similar to those enumerated above.

10.
According to Article 3 of the Lustration Law, persons who hold enumerated public offices and posts are required to make affidavits concerning their collaboration.  Persons born after May 10, 1972 are released from this requirement. These public functions include: (i) President of the Republic of Poland; (ii) parliamentary deputies (to both the Sejm and the Senate); (iii) persons nominated, appointed or elected for central public offices post, defined in other statutes, by the President, the Sejm, the Presidium of the Sejm, the Senate, the Sejm and the Senate jointly, the Speaker of the Sejm, the Speaker of the Senate or the Prime Minister, (iv) chief of the Civil Service, (v) director general in any ministry, central office or voivodship office, (vi) judge, (vii) prosecutor, (viii) attorney (adwokat), (ix) members of supervisory boards, of management boards, programme directors and directors of  regional centers and agencies of the Polish Television and Polish Radio, (x) director general, directors of offices, editors-in-chief, and directors of local divisions of the Polish Press Agency, (xi) president, vice-president, members of the management board, and directors – editors-in-chief of the Polish Information Agency.

11.
According to Article 4 of the Lustration Law collaboration is defined as “a conscious and secret cooperation with the investigation organs of the state security as a secret informer or aid at the operational gathering of information”. It means that the Lustration Law covers only conscious collaborators. 

3.4.
Procedure

3.4.1
Time and manner of filing a affidavit

12.
The obligation to file a affidavit on the collaboration with the state security organs concern persons who are candidates for posts and functions mentioned above (they have to file a affidavit with the moment of expressing consent to being a candidate or at the moment of expressing consent to taking an office, function or post). Moreover, this obligation concerns persons who held offices or posts mentioned above at the time of entry into force of the Lustration Law.

13.
The affidavit may also be filed by a person who performed a public function before the entry into force of the Lustration Law, but only in case such a person was publicly defamed as to have the worked, performed a  function or collaborated with the state security in years 1944-1990.

14.
Affidavits confirming that a given person has collaborated with the security services are published in the Official Journal of the Republic of Poland “Monitor Polski”. This is an important part of the lustration proceedings. The philosophy behind the lustration proceedings holds it that admittance of collaboration by a person in question is a kind of public clearance and thus no other legal consequences are provided for admitting collaboration with the security services. The only consequence is the public opinion on a former agent admitting such collaboration (e.g. infamy). 

15.
Under the Lustration Law, the negative consequences are only connected with a situation when a false affidavit on collaboration was submitted. 

3.4.2
Commissioner for the Public Interest (Rzecznik Interesu Publicznego)

16.
The Commissioner for the Public Interest (hereinafter referred to as the “Commissioner”) is an organ having a kind of prosecutorial functions, namely he/she represents the public interest in the lustration and cassation proceedings. The duties of the Commissioner include inter alia (i) analysis of affidavits filed to the Lustration Court; (ii) gathering of information necessary to the correct assessment of affidavits; (iii) filing motions to the Court for the start of lustration proceedings.

3.4.3
Lustration proceedings

17.
Lustration proceedings can be initiated in three different ways:

(i) by the Commissioner – if submitted materials show the possibility that untrue affidavit had been filed,

(ii) ex officio by the Lustration Court – (i) if lustration proceedings concern the Commissioner or Deputy Commissioners, (ii) if affidavit was filed by a person who performed a public function before the entry into force of the Lustration Act and such person was publicly defamed of working, rendering services or collaborating with security services or in any other specially justified cases, (iii) if affidavit was filed by a person who confirmed to have worked, rendered services or collaborated with the security services, but he/she claims that his/her collaboration was compelled under threat of losing life or health by the person or his/her closest persons; 

(iii) upon request of a parliamentary deputy filed with the Commissioner to the effect of subjecting a given person to lustration proceedings. The Commissioner may, however, refuse such a request and deny initiating proceedings. 

18.
It should be noted that as a general rule the lustration proceedings are based on the the provisions of the Polish Code of Criminal Procedure except when the Lustration Law provides otherwise. 

19.
Every case is considered before the panel of three judges. The proceedings end with the issuance by the Lustration Court of the written judgment. Each judgment must be justified. Principally, the Court may issue only two types of judgments: (i) judgment confirming the fact of filing an untrue affidavit by person subject to clearance, or (ii) judgment confirming the fact of filing a true affidavit by the person subject to clearance.

20.
If in the course of proceedings it is found that the person subject to lustration proceedings had undertaken work, rendered services or collaborated with the state security organs compelled upon the threat of losing life or health of himself/herself or closest persons, such finding shall be given in the judgment of the Court.

21.
Within 14 days of delivery of the judgment, the party to the proceedings may contest the judgment in appeal. In the application for appeal, the party may also submit new motions  as regards evidence. The panel of three judges of the Lustration Court examines the appeal.  Judges who took part in examination of the case before the first instance cannot sit .in the appeal panel. The judgment of the Lustration Court issued in the second instance is final.

22.
The party has the right to file a cassation to the Supreme Court against the final judgment. The Lustration Law provides the possibility of renewal of lustration proceedings. The most important basis for renewal of proceedings is revealing of new information or evidence thereof, if such information or evidence had not been available previously to the court which may change assessment of truth or false of affidavits filed.

23.
Two types of judgments are subject to the publication in the Official Journal of the Republic of Poland “Monitor Polski”: (i) the final judgment of the court finding the affidavit made by lustrated person untrue;  (ii) upon request of vetted person, final judgment finding the affidavit true in cases concerning persons fulfilling public functions before the entry into force of the act, which were publicly defamed of work, service or collaboration with state security organs in years 1944-1990.

3.4.4
Legal consequences

24.
The Lustration Law provides legal consequences only in case the court finds in a final judgment that affidavits as to the working for, rendering services to or collaborating  with state security organs were untrue. Apart from public disclosure of such judgment and thus revealing the truth, the Lustration Law provides that such persons:

(i)
lose moral qualifications requisite for performing public functions described in appropriate statutes as: moral rectitude, irreproachable opinion, unassailable opinion, good civic opinion or conformity with fundamental moral principles. Such judgment is considered as non-existing after 10 years from the date of finality of judgment;

(ii)
are deprived of their rank and declared incapable of holding a post or an office or performing a public function, since the possession of character features as those enumerated above are a precondition thereto. This automatic termination does not, however, concern judges. In this respect, the final decision concerning a judge’s professional future is in hands of the disciplinary judiciary.

3.5
Access to personal files – Regulation of the Act on IPN

25.
The issue closely connected with lustration proceedings in Poland is access to personal files. In Poland, the organ responsible for keeping archives and providing access to information contained therein is the Institute of National Remembrance. The Institute of National Remembrance- Commission for the Prosecution of Crimes Against the Polish Nation was created by a statute enacted on the 18th of December 1998.

26.
The Institute of National Remembrance is responsible for gathering and administering the documentation created between the 22 July 1944 and the 31 December 1989 by Polish security agencies. The tasks of the Institute are to investigate Nazi and communist crimes and to educate. The Institute has taken over the documentation from the archives of, among others, the Ministry of the Interior (MSWiA), the Central Information Agency (UOP), the Ministry of National Defense (MON), the Ministry of Justice (MS), and the New Records Registrar Office.

27.
Generally, access to files is granted to persons awarded the victim status of (pokrzywdzony – harmed person) or – in case of such person’s death – to his closest family. The harmed person, is defined by the Act on IPN as a person about whom the public security organs were gathering information on the basis of purposely collected data, including by secret methods. However, the definition of harmed person does not include persons who thereafter became functionaries, employees or collaborators of the public security organs. By public security organs the Act on IPN understands the same organs as those listed in the Lustration Law.

28.
However, every person has the right to request the IPN to clarify whether there is his/her own file in the archives, i.e. whether the person can be awarded the victim status according to the Act. There is no need for giving the reason for requesting the information. Citizens of other countries are eligible to request information on mutuality basis.

29.
The Act on IPN provides a detailed rules on information regarding the existence of files concerning harmed person, access to such files, possibility to attach explanations or other materials, restricting of access to data. The general purpose of such rules is to protect the rights of a harmed person.

3.6
Brief comparison of Slovakia lustration rules with the Polish model

30.
The Slovakian model of lustration proceedings, at least as evidenced in Ivan Turek v. Slovakia case is based on the similar model as in Poland. In Poland, persons requesting to be employed at certain posts (or to perform certain public functions) also have to be cleared as regards their collaboration with the security services. However, this clearance is not automatic, i.e. it does not concern every person applying for a given office or post. It depends principally on the affidavit on collaboration submitted by the person. One may have been a collaborator in the past, but once such person admits the fact of collaboration there are no negative consequences provided for him/her. Only when somebody is found a “lustration liar”, he/she is issued negative clearance having consequences for the employment or nomination to public posts and offices. 

31.
The Slovakian model seems to require the clearance of every person (not only “lustration liars”) and in this respect it is a model having broader scope of application. Despite the above principal difference between lustration models, it is indisputable that similar human rights standards should be applicable to examine the model of proceedings in such cases. This requires in particular the consideration to what extent Article 6 and Article 8 of ECHR are applicable to the lustration proceedings, as well as clarification of the principles stemming from these provisions and their particular application to the issue in question. 

4.
ARTICLE 6 OF THE CONVENTION AND LUSTRATION

4.1
Applicability of Article 6 of the Convention to lustration proceedings

32.
In order to allow applicability of Article 6 to lustration proceedings it is first necessary to clarify their character and establish whether they involve determination of civil rights and obligations. 

33.
In principle, a lustration mechanism is a process of establishing the existence of an individual’s support for or participation in violations committed by a prior non-democratic regime as well as determining the individual’s accountability for those actions. Depending on a country, lustration may engage various prosecution means such as criminal prosecution, restitution of property or declassifying secret files for public inspection. It can also result in removing an individual from his or her post or office or barring him or her from taking up positions of authority or elective posts and offices and performing a public function, especially where a false affidavit on collaboration with prior regime was made by an individual. Moreover, lustration itself may substantially influence earning capacity of persons who are subject to Lustration Laws as negative clearance in their situation is likely to cause discharge from their positions together with a loss of their previously accrued financial rights. This means in practice that lustration has a punitive character and may be used as a device of a political sanction. However, it must be emphasized that legal sanctions in the sphere of holding public posts and offices embrace only positions of a public character. It results from the nature of lustration which shall not apply to positions in private or semi-private organizations since they do not possess a capacity to undermine or threaten fundamental human rights and the democratic process, which was underlined in Guidelines to Ensure that Lustration Laws Comply with the Rule of Law.
 

34.
Having in mind the above-described nature of the lustration proceedings, and in particular their impact on enjoyment of economic and social rights (i.e. rights which can be deemed civil) with respect to performing public functions and folding public posts and offices, it becomes apparent that there are some elements allowing direct applicability of guarantees of Article 6 to the lustration proceedings. 

35.
As regards consequences of the lustration proceedings in the sphere of employment or holding  public posts it must be noted that according to the Court’s case-law “no disputes between administrative authorities and employees who occupy posts involving participation in the exercise of powers conferred by public law attract the application of Article 6 § 1. It is a consequence of the fact that the holders of such posts thus wield a portion of the State’s sovereign power. The State therefore has a legitimate interest in requiring of these servants a special bond of trust and loyalty.”
  It was also confirmed that the right to stand for public office is not regarded as a civil right and as such is not attended by the guarantees of Article 6 of the Convention. Thus, it is true that an individual whose employment rights in the public sector might be adversely affected by the negative clearance in the lustration proceeding cannot enjoy ratione materiae the protection of Article 6 § 1 of the Convention in such proceedings.

36.
However, as confirmed in Fayed v. United Kingdom – application no. 28/1993/423/502, judgment of 25 August 1994 – an individual’s right to respect for his or her reputation by a private person is considered to be a civil right. Therefore, all proceedings in which a good reputation of a person is at stake should be regarded as falling within the scope of applicability of Article 6 of the Convention. In that sense, lustration proceedings may be regarded as a process of maintaining or defending an individual’s good name. Negative clearance in the lustration proceedings have – without a doubt – a penalizing effect in its capacity to influence the reputation of a person found as a collaborator with the prior regime. Such individuals are often not barred from taking up public administration posts by virtue of law, but as a matter of fact they are open to serious criticism and public confidence is not vested in them any more leaving them in the situation where they cannot rely on being entrusted with posts involving participation in the exercise of powers conferred by public law. Taking into consideration that lustration applies mainly to persons carrying out or taking up public posts or exercising a wide margin of public trust (including even attorneys)
 it is also very likely that negative clearance might be followed by a number of press articles and publications, even leaks to the press or Internet unauthorized disclosures revealing the results of the lustration proceedings. This may place such persons even in a more vulnerable position damaging their private and professional life and influencing their good reputation even in business-related relationships.

37.
It should be underlined that another argument for applicability of Article 6 of the Convention to the lustration procedure is also the ratione personae scope of the Lustration Law. The lustration no longer seems to be connected only with public posts and offices (such as judge, civil servant etc.). Rather, it seems to cover persons to which society attaches a certain level of public trust. As an example, attorneys are not public servants (although perform certain public functions). Nevertheless, they were required to make a collaboration affidavit. The new proposed amendments to the Polish Lustration Law propose to oblige the members of a number of professions to declare whether they collaborated with the secret services in the past.
 

38.
Including members of the above professions into the scope of applicability of the Lustration Law may have serious consequences for their civil rights and obligations within the meaning of the Convention. Representatives of such professions as e.g. attorneys or legal advisors, after finding by the Lustration Court that their affidavits are false, might no longer be able to perform their professions. Thus, lustration proceedings will have a direct effect on their ability to perform a profession that is the object of a civil right under the Convention. 

39.
Another argument supporting the applicability of Article 6 to lustration proceedings can be found among resolutions of the Assembly of the Council of Europe. In its Guidelines to Ensure that Lustration Laws Comply with the Rule of Law, it was confirmed that: in no case may a person be vetted without his being furnished with full due process protection, including but not limited to the right to counsel (assigned if the subject cannot afford to pay), to confront and challenge the evidence used against him, to have access to all available inculpatory and exculpatory evidence, to present his own evidence, to have an open hearing if he requests it, and the right to appeal to an independent judicial tribunal.

40.
Taking into consideration arguments considered above, we are of the opinion that Article 6 of the Convention should be fully applicable to lustration proceedings providing parties to such proceedings with all guarantees implied therein. In particular, proceedings should be conducted fairly without any arbitrariness in the process of giving lustration judgments, with full impartiality of authorities entrusted with the lustration process and with a right to have a case heard within reasonable time, allowing a person subject to lustration adequate time and facilities to prepare his or her defense before the lustration court. Below, we shall focus on such guarantees of Article 6 of the Convention which on the basis of hitherto Polish experience might be more relevant to lustration.

4.2
Consequences of applicability of Article 6 of the Convention with a special reference to the situation in Poland

4.2.1
Length of proceedings

41.
The very nature of lustration requires an effective and fast decision-making process, especially that good reputation of individuals is at stake and the results of the lustration proceedings may be decisive for various rights enjoyed as an integral part of a person’s private life.

42.
So far Poland has not encountered substantial problems with the length of lustration proceedings. However, it should be noted that this issue may become a matter of concern when taking into consideration an overall problem with the length of proceedings in Poland.  Year-to-year numerous complaints in this respect are sent for consideration by the Honorable Court, and, recently, are also examined by domestic courts on the basis of the new law
. Moreover, taking into consideration recent unauthorized publication of the list of names entered in the police secret files as conscious collaborators, target collaborators or even victims (so called “Wildstein’s list” described below) may result in the opening of numerous sets of administrative and court proceedings). Such high number of newly introduced proceedings may consequently delay the lustration court’s capacity of giving prompt judgments. 

43.
When analyzing the need for fast lustration proceedings, firstly it should be particularly taken into account that the very process of lustration may have a damaging effect on the reputation of an individual and his or her private life. As it turned out in Poland, the lustration affected even the “sacrosanct” personalities of Poland’s contemporary history who enjoy excellent reputation being regarded as fathers of a collapse of communist regime rather than as collaborators with prior non-democratic establishment. One of such personalities who had to go through the lustration clearance was Lech Wałęsa. In other cases, some politicians had to give up their prominent positions in the core institutions of the state as a result of a negative clearance. This happened in the case of negative clearance of a left-wing post-communist politician Józef Oleksy who had to resign from the position of the Prime Minister and later – from a position of the Speaker of the Sejm. In such circumstances the need for a prompt examination of the case in the lustration proceedings is even higher. Thus, the HFHR considers that it is of special importance that the guarantee to have a case heard within a reasonable time guaranteed under Article 6 of the Convention be applicable to lustration proceedings. It may constitute a desired procedural safeguard for those who are subject to clearance and whose good reputation and private life may be endangered. 

4.2.2
Impartial and independent body

44.
Allowing applicability of Article 6 of the Convention to the instant case, it is crucial that the lustration proceedings are conducted by an impartial and independent body. As frequently confirmed in the Court’s case-law, when considering the semblance of independence of judiciary a special regard should to be given to the manner of appointment of its members and their term of office as well as the existence of guarantees against outside pressures (see Benthem v. the Netherlands). Furthermore, as stated in the Fey v. Austria judgment of 24 February 1993, Series A no. 255, p. 12, §§ 28 et seq.: “the existence of impartiality for the purposes of Article 6 § 1 must be determined according to a subjective test, that is to say whether the judge held any personal prejudice or bias in a given case, and also according to an objective test, that is to say by ascertaining whether the tribunal itself and, among other aspects, its composition offered sufficient guarantees to exclude any legitimate doubt in respect of its impartiality.”

45.
Moreover, as set forth in the Guidelines to Ensure that Lustration Laws Comply with the Rule of Law lustration proceedings should be administered by a specifically created independent commission of distinguished citizens nominated by the head of state and approved by parliament.

46.
In Poland, the Lustration Law designated the Warsaw Court of Appeal to deal with lustration proceedings. This court checks the accuracy of the affidavits of persons subject to the lustration process. The lustration cases are heard before two instances; both instances provide for each case to be examined by different panels of three lustration judges. The Lustration Court is answerable to the Supreme Court as a cassation appeal before the latter is available under the Lustration Law. The lustration judges are appointed among judges of extensive legal knowledge and experience. They are not allowed to take up their posts in case of negative lustration clearance. In no judgment of the Polish Constitutional Court was the impartiality and independence of the Lustration Court questioned. 

47.
Insofar as independence and impartiality of the Polish lustration court are concerned, the HFHR has not observed any shortcomings or errors in its operation and we neither see any particular threats to be posed in the future in this respect. We think, however, that establishing by the Honorable Court a standard concerning applicability of Article 6 of the Convention to lustration proceedings may set up additional procedural guarantees of independence and impartiality of the Polish lustration court.

4.2.3
Other procedural guarantees

48.
The applicability of Article 6 of the Convention to lustration proceedings requires that such proceedings meet other procedural guarantees implied therein, including, inter alia, the presumption of innocence principle. Although lustration proceedings do not have criminal character, in our opinion due to their punitive nature certain guarantees formally related to criminal proceedings are applicable correspondingly. As it is stressed in the Guidelines to Ensure that Lustration Laws Comply with the Rule of Law, lustration measures “can be compatible with a democratic state under the rule of law if several criteria are met. Firstly, guilt, being individual, rather than collective, must be proven in each individual case - this emphasizes the need for an individual, and not collective, application of Lustration Laws. Secondly, the right of defense, the presumption of innocence until proven guilty” and further, it is pointed out that “the aim of lustration is not to punish people presumed guilty - this is the task of prosecutors using criminal law - but to protect the newly emerged democracy.” This means in practice that an individual which is subject to lustration should be regarded as clear from any fault of collaboration with prior non-democratic regime until proved otherwise. 

49.
As has been mentioned, the lustration proceedings are not governed as regards procedural issues by any special act, but by the Polish Code of Criminal Procedure. Accordingly, two basis principles are binding with respect to the person subject to lustration proceedings: (i) presumption of innocence, and (ii) principle in dubio pro reo. The Constitutional Court in a judgment of November 10, 1998 (K 39/97) explained that these principles are binding throughout all the proceedings in the lustration cases.

50.
A serious problem connected with the application of the principle in dubio pro reo was raised in the judgment of the Constitutional Court of June 14, 2000 (P 3/00). Under Article 22 Section 2 of the Lustration Law “in case of lack of sufficient proofs letting for examination of the truthfulness or falsity of the affidavit on collaboration, the Lustration Court decides on the redemption of proceedings”. The constitutionality of this provision was questioned by the Lustration Court submitting a legal question to the Court. However, the Constitutional Court, arguing that there is no relevance of the legal question to the case decided by the Lustration Court, refused to review this issue. Nevertheless, subsequently the Lustration Law was amended by the Parliament. Currently, the Lustration Court may only say whether the affidavit on collaboration was false or not. 

51.
It should be noted that the common argument in the lustration cases in Poland concerns questioning of the reliability of witnesses as well as files gathered in the individual case. It is raised from time to time that former security services agents may not be reliable witnesses in lustration cases due to their participation in the regime and thus lack of public trust. Furthermore, it is questioned whether files of individual persons may be a proper evidence in lustration trials, as quite often the security services falsified files, produced untruthful evidence in order to compel individuals to collaboration, etc. Moreover, the Institute of Public Remembrance does not hold the complete security services' archives, as, most probably, some part of the archives was destroyed by the security services at the collapse of the regime. Accordingly, attorneys of individuals subject to lustration proceedings argue that due to lack of complete archives it is impossible to assess the scope of their clients’ collaboration. 

52.
Some of the above arguments are also raised by the applicant in Turek v. Slovakia case.  The HFHR is of the opinion that the above arguments do not have impact on the individual's right to fair trial and procedural guarantees contained in the Convention. We think that it is in every case for the Lustration Court to decide on the reliability and completeness of evidence in a given case, which includes assessment of witnesses and their testimonies, assessment of files of the individuals, etc. As long as the judicial lustration proceedings fulfill the procedural requirements mentioned above. 

53.
Only under such conditions, irrespectively of the High Contracting Party concerned, individual is guaranteed the right to fair trial. 

5.
ARTICLE 8 OF THE CONVENTION AND LUSTRATION

5.1
Applicability of Article 8 of the Convention to lustration proceedings

54.
Article 8 of the Convention embodies a key standard in the protection of the right to respect for private life, family life, home and correspondence. As emphasized above, the outcome of the lustration proceedings may substantially influence the good name and reputation of an individual. It often leads to the disclosure of certain personal information regarding the person subject to lustration, his or her family, employment, or contacts.  The proceedings themselves may involve consulting data stored in security police files and result in interrogations of witnesses and parties to the proceedings, examination of various aspects of family and professional life of the persons concerned. This, with no doubt, may be regarded as an unwarranted interference with a right to respect for private life. Therefore, in the opinion of the HFHR the examination of the lustration under Article 8 of the Convention is considered necessary. However, as apparent under Article 8 § 2 of the Convention, those rights are not absolute. In particular circumstances it may be acceptable for public authorities to interfere with the rights guaranteed under that Article. Thus, it is required that interference is in accordance with law and necessary in a democratic society. Moreover, limitations of the right stipulated in that Article may be allowed only in the pursuit of legitimate aims listed in Article 8 § 2 of the Convention.  

55.
In determining whether measures taken by the State are compatible with Article 8, the state is vested with certain discretion, known as a margin of appreciation. As established in the Handyside v. the United Kingdom, application no. 5493/72 judgment of 4 November 1976 “the margin of appreciation afforded to competent national authorities will vary according to the circumstances, the subject matter and its background”. When taking into account the circumstances, the subject matter and the background of lustration it seems that all three elements of test set forth in Article 8 § 2 are met. In the light of violations committed by the prior regime and due to its non-democratic character, lustration seems to pursue a legitimate aim and is necessary in a democratic society. As stated in Dudgeon v. the United Kingdom, application no. 7525/76, judgment of 22 October 1981: “the importance of the rule of law in a democratic society and the need to prevent arbitrary interferences with Convention rights.” Thus, lustration seems fully legitimate and desired as it aims at dismantling communist totalitarian regime and consists, inter alia, in eliminating people whose previous devotion to non-democratic establishment may pose a threat to newly built democracies from the exercise of powers conferred by public law.  As indicated above, the State has a legitimate interest in requiring of these servants a special bond of trust and loyalty. This confirms that the aims of lustration outweigh any harm to the rights of individuals which might result there from. It follows that lustration cannot be said to exceed the margin of appreciation allowed to states in limiting an individual's right to private life. 

56.
However, despite the margin of appreciation which the High Contracting Parties have as regards regulation of the lustration proceedings, we are of the opinion that protection of the individual's right to private life as guaranteed in Article 8 of the Convention requires restrictions of this right to be provided “in accordance with law” and to fulfill certain procedural guarantees. 

57.
We are of the opinion that in Poland (which also might be a case in Slovakia) the lustration proceedings posed certain questions as regards being provided “in accordance with law”. It is obvious that on the surface this condition is complied with in case of Poland, as the lustration proceedings are provided in the Lustration Law, being the act of the Parliament. However, another question regarding rights of individuals is related to the predictability and precision of the provisions of law.. 

58.
As an example, one should mention the constitutional discourse in Poland concerning the scope of application of the Lustration Law. The major problem concerned the definition of “collaboration”, which is decisive in submitting a lustration affidavit by the individual. The Constitutional Court, in its judgment of November 10, 1998 (K 39/97), had to cope with the argument that the definition of “collaboration” is not precise enough, does not distinguish between different categories or types of collaboration, or applies to activities within communist political police which not necessarily had the typical collaborative character (e.g. working in the Border Guard or serving in the Militia
), does not distinguish between working in the intelligence or counter-intelligence etc. The Polish Constitutional Court found that the general language of the definition of “collaboration” may provoke certain doubts as regards clarity. However, it declared this definition constitutional, at the same time listing the following pre-conditions to declare certain kind of activity for “collaboration”:

59.
Taking account of the observable reservations with respect to the notion of "collaboration" referred to in Article 4 of the Lustration Law, the Polish Constitutional Court in above-mentioned judgment of November 10, 1998 (K 39/97) took the position that those legitimate reservations do not necessarily imply that the provision in question should be deemed unconstitutional if one considers that the provision can be read under the method of construction known as interpretation conforming to the Constitution.  The Polish Constitutional Court took the position that Art. 4 of the Lustration Law is susceptible of a largely unambiguous legal interpretation.  Article 4 of the Lustration Law thus allows for discerning the following requisite elements that jointly characterize the notion of collaboration inscribed in the Lustration Law:

(i)
firstly, the statutory notion of "collaboration" thus denotes primarily the activity whereby an individual had contacts with the organs of state security and passed relevant information onto the authorities; 

(ii)
secondly, the activity denoted by the statutory notion of "collaboration" is of such a character that the collaborator was conscious of his acts in that the collaborator had a clear idea that he or she was involved in dealings with representatives of one of the intelligence agencies enumerated in Article 2 item 1 of the Lustration Law;

(iii)
in the third place, the "collaboration" is characterized by being clandestine and thus it was known to the collaborator that the fact of getting in touch as well as the details of the dealings and content of information passed onto the intelligence service of state security organs were to remain secret particularly with respect of groups, organizations and individual people who were the object of information provided by the collaborator;

(iv)
fourthly, the statutory notion of "collaboration" is qualified by that the information passed onto the intelligence service must of such character that they constituted part of the operation of the security agencies of the state (as enumerated in Article 2 of the Lustration Law);

(v)
lastly, the statutory notion of "collaboration" requires the dealings to go beyond the affidavit of intent and its substance must have comprised a series of intentional, purposeful and concrete acts, taken with the purpose of realizing the collaboration as planned.  Thus it is inadmissible to apply the statutory notion of "collaboration" to a situation that comprised nothing but a affidavit of will to cooperate in a given area; it would be necessary to establish that certain concrete acts (complying with the characteristics described above) were undertaken by the alleged collaborator so that it can be said that the individual cooperated in substance and not in form only [Polish - rzeczywiste współdziałanie z organami bezpieczeństwa]. In view of the foregoing considerations, the Polish Constitutional Court refused to consider Article 4 of the Lustration Law as unconstitutional with the reservation that the provision of the Article is construed according to the constitutional interpretation set forth hereinabove. 

60.
As regards procedural guarantees included into Article 8 of the Convention, we are of the opinion that they are the same as required under Article 6 of the Convention. As regards lustration cases, those provisions are inseparably connected and any violation of the individual's procedural rights concerning clearance regarding collaboration, results in the violation of both Article 6 and Article 8 of the Convention. Accordingly, our remarks made in Section 4 of this third-party intervention apply.

5.2
Wildstein’s list as an example of infringement of Article 8 rights

61.
The protection of the individual' rights in lustration proceedings is an especially sensitive topic in Poland following the publication of the so-called “Wildstein’s list” on internet sites. The Wildstein’s list is a name for the list containing more than 162.000 of names of the security services collaborators, agents and candidates for agents. Additional to collaborators and agents, the Wildstein list included harmed persons (pokrzywdzony), who were designated by the political police to be approached for the purposes of initiating the collaboration. The “Wildstein’s list” was a catalogue maintained by the Institute of National Remembrance for archiving purposes. However, as a result of non-sufficient data protection at the Institute, the list was copied by journalists from the IPN’s archives without a legally required consent. One of the journalists – Bronisław Wildstein – published it on the internet. 

62.
The Wildstein’s list provoked a momentous debate on the scope and methods of lustration in Poland. However, through putting into one catalogue of different categories of persons (in particular mixing agents and harmed persons designated for collaboration by the political police) it damaged individuals’ good reputation, i.e. right to respect for private life. It was especially damaging to individuals whose name and surname is unique and rare in Poland. Placing such person on a list has provoked deliberations whether such person was an agent or not. The leak of the Wildstein’s list from the IPN archives was legally challenged by the Commissioner for Citizen's Rights as well as by the General Inspector for the Protection of Personal Data. 

63.
It has been a number of cases when individuals were blamed in political or social debates for being mentioned on the Wildstein’s list. 

64.
The Wildstein’s list provoked also the so-called ‘mass lustration proceedings’ in Poland. Individuals having the same names as listed on the Wildstein’s list try to explain their status at the IPN, which results in administrative backlog. 

65.
Furthermore, some persons being victims of the leak of the Wildstein’s list already declared to bring a case against Bronisław Wildstein and the IPN for damaging reputation. Bronisław Wildstein is supposed to have encroached upon individual's reputation through publication of the list, and the IPN – for allowing to leak the Wildstein’s list from the IPN archives, and for mixing the different categories of individuals in one list. 

6.
CONCLUSIONS

66.
We have raised the above developments to the awareness of the Honorable Court in order to underline the significance of the lustration proceedings in Poland. The Turek v. Slovakia case will be one of the first cases dealing with this particular issue of settling account with the past, and – in our opinion – it is necessary for the Honorable Court to have in mind the legal status and developments in other High Contracting Parties to the Convention when deciding this case.

67.
The Helsinki Foundation for Human Rights is of the opinion that Article 6 and Article 8 of the Convention are applicable to determine the lustration cases submitted to the Honorable Court, including Turek v. Slovakia case. As regards the lustration regime we think that the High Contracting Parties have a wide margin of appreciation. However, the procedural guarantees connected with the lustration proceedings fall within the scope of application of the Convention. 
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�	There is already a first case brought to the European Court of Human Rights in this matter. Tadeusz Matyjak, a parliamentary deputy, lost his mandate in 2000 after finding by the Lustration Court that he submitted a false affidavit regarding his cooperation with the secret services. According to the Lustration Court, Tadeusz Matyjak was a secret and conscious collaborator of the Security Services (Służba Bezpieczeństwa) in 1967-1975. He complains on his right to court. He claims 0.5 mln PLN damages from Poland. See Rzeczpospolita of June 2, 2005.


� 	Proper name - guidelines to ensure that lustration laws and similar administrative measures comply with the requirements of a state based on the rule of law of the Assembly of the Council of Europe contained in Resolution no. 7568 of 3 June 1996 on measures to dismantle the heritage of former communist totalitarian systems, hereinafter referred as to “Guidelines to Ensure that Lustration Laws Comply with the Rule of Law.”


� 	Habsburg-Lothringen v. Austria, application no. 15344/89, decision of 6 September 1991; e.g. Pellegrin v. France application no. 28541/95, §§ 65-67, ECHR 1999-VIII. 


� 	Under Polish law, the consequence of the negative clearance by the Lustration Court is loss by the so-called “vetting liar” of the moral qualifications to perform public functions that require of an individual to be of  impeccable character and to enjoy an  immaculate reputation  in private and public life as well as  compliance with fundamental moral norms (“nieskazitelny charakter, nieposzlakowana opinia, nienaganna opinia, dobra opinia obywatelska or przestrzeganie podstawowych zasad moralnych”). 


� 	According to the draft law amending the Act on IPN and the Lustration Law, prepared by Professor Andrzej Rzepliński, persons exercising following professions will be inter alia also required to submit a affidavit on the ir collaboration: lay judges, notaries, legal advisors, persons holding key positions in higher schools (rector, vice-rector, deans, directors and vice-directors of institutes), directors and vice-directors of public schools, members of the Civil Service, directors of state enterprises as well as the representatives of the State Treasury in state-controlled companies. It is expected that the new law, if passed, will increase the number of persons required to fulfill the vetting procedures by 9 times (currently about 27.000 persons are subject to such proceedings). In connection therewith, it is planned that not only Warsaw Court of Appeal will deal with vetting cases, but all the appeal courts in Poland competent as regards residence of the person reviewed will hear vetting cases. Up to now, there were 152 proceedings before the Warsaw Court of Appeals concerning the falsity of the vetting affidavit. It is expected that after passing new law, the number of cases decided annually will grow from 50 to 600-800: this justifies establishment of new “regional” vetting courts. 


�Law on Action Against a Breach of a Right to Have a Case Heard Within a Reasonable Time of 17 June 2004


�    It is, however, well known that certain branches of the Border Guard, Militia, or intelligence services, were engaged in spying Polish citizens (or Polish emigrants) for political purposes.
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� 	Adam Bodnar, magister iuris (University of Warsaw), LL.M. in Comparative Constitutional Law (CEU-Budapest). He worked for several years in the Warsaw office of Weil, Gotshal & Manges. Since 2004 he is the coordinator of the strategic litigation program at the HFHR.


� 	Andrzej Rzepliński, professor of law, member of the Management Board of the HFHR, head of the legal programs of the HFHR, dean of the Faculty for Resocialisation and Social Profilactics, Warsaw University.
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