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I.
INTRODUCTION

1. These written comments are submitted by the Helsinki Foundation for Human Rights (hereinafter referred to as “HFHR”) with its seat in Warsaw, Poland at 11 Zgoda pursuant to the leave granted to HFHR by Mr Nicolas Bratza, the President of the Chamber of the European Court of Human Rights (hereinafter referred to as the “Court”), under Rule 44 § 2 of the Rules of the Court. 

2. These comments are limited only to the points of law, including questions of interpretation of the Convention as well as questions of Polish law and practice concerning religious or ethics instruction in Polish schools. These submissions do not include any comments on the facts of the case of Urszula Grzelak, Czesław Grzelak and Mateusz Grzelak against Poland (Application No. 7710/02). In particular, rationae personae aspects of the case and the issue of exhaustion of domestic remedies are not discussed. The focus of the opinion is set on the general principles involved in the case.

II. 
INTEREST OF THE HELSINKI FOUNDATION FOR HUMAN RIGHTS

3. HFHR is a non-governmental organization established in 1989 by members of the Helsinki Committee in Poland, in order to promote human rights and rule of law in Poland as well as to contribute to the development of an open society in Poland. One of the activities of the HFHR includes legal actions undertaken in the public interest, including the representation of parties and preparation of legal submissions to national and international courts and tribunals, particularly within the framework of the Strategic Litigation Programme. The aim of such submissions is to influence the process of changing laws and practices that we find contrary to human rights. 

4. Since its establishment, the HFHR has been promoting the standards of the European Convention on Human Rights (hereinafter referred to as the “Convention”). This refers also to the guarantees of Art. 8, 9, 14 and Art. 2 of Protocol 1 to the Convention. The case of Grzelak v. Poland is of key importance to the HFHR, as it concerns the systemic violation of the rights of parents and children as regards the lack of possibility of teaching ethics in Polish schools.

III. ETHICS AND RELIGIOUS TEACHING IN POLISH SCHOOLS

5.  Eliminating the teaching of religion from Polish schools took place gradually after World War II. In the first years after the war the teaching of religion was permitted in schools, however, it was carried out on a voluntary basis. In practice, however, the communist state authorities began to eliminate such teaching from schools. It is estimated that in 1956 religion lessons were offered only in 20% of schools
. The final elimination of religion lessons from schools took place in the sixties with the coming into force of a statute on the development of the educational system and teaching [Ustawa o rozwoju systemu oświaty i wychowania, Journal of Laws, 1961, No. 32, item 160 (Dz.U. z 1961, nr 32, poz. 160)]. 

6. After the demise of the communist regime in Poland, the issue of re-introducing the teaching of  religion in Polish schools created controversies from the beginning. In 1989, after agreement was reached with the Catholic Church, the Freedom of Conscience and Religion Act of 1989 was adopted which in Article 20§1 provided that churches and other religious organisations may teach religion and ensure the religious upbringing of children in accordance with the choice made by their parents. In August 1990 the Ministry of Education issued two Ordinances [instrukcje] introducing the teaching of religion, Roman Catholicism and other religions, into public schools on a voluntary basis. The Ombudsman lodged a constitutional complaint with the Constitutional Court challenging the conformity of certain provisions of such Ordinances with the law
. He claimed, among other arguments, that teaching religion in schools is contradictory to the principle of state neutrality. In a judgment of 30 January 1991 (No. K. 11 /90), the Constitutional Court found that voluntary religious tuition at school was not in breach of the Freedom of Conscience and Religion Act. The Court considered that by allowing a child to attend religion lessons a parent is not required to reveal his or her beliefs (a non-believer could agree to the child attending such classes, whereas, a believer could refuse). It further opined that the right to remain silent with regard to one's religion and convictions could not be interpreted as an obligation to remain silent. In April 1992 the Minister of Education published an Ordinance on the organization of teaching religion in public schools which replaced the previous two Ordinances. In August 1992 the Ombudsman filed a constitutional complaint
 against this Ordinance with the Constitutional Court. The Ombudsman submitted that including the grades for religion lessons in an official school report breaches the principle of the separation of churches and the State, and infringes the right to remain silent about one's beliefs and convictions, which is guaranteed by law. In a judgment issued on 30 April 1993 (No. U 12/92; hereinafter “Judgment of the Constitutional Court of 1993”), the Constitutional Court found that including grades for "religion/ethics" in official school reports did not reveal whether a pupil had attended one course or the other. Therefore, the Court decided that it is not necessary to examine the question whether the Ordinance had infringed the right to remain silent regarding one's religion and convictions.

7. At the present time, the provisions on freedom of religion and conscience are laid down in the Freedom of Conscience and Religion Act of 1989 [Ustawa o gwarancjach sumienia i wyznania, Journal of Laws05.231.1965]. The teaching of religion and ethics is regulated by the Act on Education of 1991 [Ustawa o systemie oświaty, Journal of Laws 04.256.2572; hereinafter the “Act on Education”] and the Ordinance of the Minister of Education of 1992 on the organisation of teaching religion in public kindergartens and schools [Rozporządzenie w sprawie warunków i sposobu organizowania nauki religii w publicznych przedszkolach i szkołach, Journal of Laws 92.36.155; hereinafter the “Ordinance on the organisation of teaching religion”]. 

8. Pursuant to both of these Acts, teaching both religion and ethics is carried out on a voluntary basis. Article 12 of the Act on Education provides that public kindergartens, primary schools and secondary schools organise religious teaching upon the wish of parents or the wish of pupils in case of older children. The Ordinance on the organisation of teaching religion regulates in detail the teaching of religion/ethics. A declaration is required to be made by parents or pupils to confirm whether the children are going to attend religion or ethics lessons (§1). The religion or ethics lessons must be organized for a group consisting of not fewer than seven pupils in each class. If there are fewer pupils, the religion or ethics lesson should be organized in a group comprising members of different classes (an inter-class group). If in the whole school there are fewer than seven pupils who wish to attend religion/ethics lessons, an inter-school group should be organized where the minimum number of pupils is three (§2). For those pupils that do not attend either religion or ethics lessons, the school is required to provide teacher’s supervision (§3). The number of religion lessons is specified by the Ordinance on the organisation of the teaching of religion as two hours per week. As regards courses in ethics, it is head master of the school who makes the decisions with respect thereto (§8). The grades for “religion /ethics lessons” are to be included in official school reports, however, until recently such marks did not influence the passing to the next grade (§ 9). If a pupil did not participate in religion lessons and did not follow and ethics course, the place reserved for “religion/ethics” on his/her school report could be either left blank or contain a straight line.
9. There are specific practical problems linked with the teaching of religion and ethics. Statistical data show a huge disparity in teaching religion and ethics. According to the data of the Ministry of Education out of 32,136 schools 27,500 schools organize religious instruction lessons (including all religions) (only 4,636 schools do not organize religious instruction lessons). Ethics is taught in only 334 schools. In public schools there are 21,370 teachers of religion and only 412 ethics teachers (data for 2006/7)
.  In our third-party intervention we would like to show that such a disparity is not only due to a smaller number of pupils or pupils’ parents interested in the teaching of ethics but is linked with discriminatory provisions in law and lack of adequate regulations concerning the organization of ethics courses in schools. 

10. Under the Ordinance on the organisation of the teaching of religion, a minimum number of pupils is required to organize religion or ethics lessons in one class, in inter-class groups and in inter-school groups. The minimum number of seven  pupils per class or inter-class teaching results in an indirect discrimination of the pupils belonging to minorities – either of religious or non-believing character. At the country level, these criteria are only met by the Catholic Church, and on a regional level by the Orthodox Church (in the Podlasie region) and the Augsburg Evangelical Church (in the Śląsk Cieszyński region)
. The number of followers serves as an explanation for such situation – in 2003 the number of Catholics was estimated as 34,443,998 (90.1% of the whole population), the number of Protestants – 162,102 (0.42%), and the number of Orthodox Christians – 510,712 (1.34%)
.  These criteria also discriminate against parents who would like to choose ethics lessons for their children or children themselves who would like to make such choice, both of these groups being a minority in Poland (approx. 7 %)
. The fact that the minimum number of pupils to organize an ethics or religion class is not easily met by students who wish to participate in ethics classes and, in contrast, met easily by students choosing Catholic religion classes, creates a situation of discrimination on grounds of religion (Art. 9 in connection with Art. 14). It should be noted that the Ordinance on the organisation of the teaching of religion was not consulted with any atheist or agnostic organizations.

11. The reason why the minimum number of pupils for class or inter-class teaching is set at a high level of seven pupils is probably due to a practical nature. However, most likely no research was carried out to estimate which minorities can pass this threshold and, in this sense, it is rather an arbitrary choice of the state authorities. These criteria may be different, which is exemplified by the Ordinance of Minister of National Education and Sport of 3 December 2002
 concerning the teaching of national or ethnic minority language (in minority/ethnic language). Such teaching is organized in a class group if there are at least seven pupils, and in an inter-class group if there are at least three pupils (§ 6). There seems to be no justification for different numbers of pupils in both cases. It is not convincing that in one case the financial considerations should play a role and not in the other. Moreover, individual classes at schools may be organized for exceptionally gifted children,
 for ill children
 or children having difficulties with the school curriculum
. If there is such a practical possibility in cases involving other courses or issues it should also apply to pupils who wish to participate in ethics lessons. 

12. The minimum number of three pupils for organizing an inter-school group is more reasonable. Nevertheless, due to procedural problems such groups are not organized. The Ordinance on the organisation of the teaching of religion does not provide any details regarding the procedure to be employed to organize such inter-school ethics classes. Such details are included in the abovementioned Ordinance of Minister of National Education and Sport of 3 December 2002. It clearly states what the headmaster should do in cases where there are not enough students in one school. § 7 (1) of this ordinance states that: “If in a school there is no possibility of organizing lessons of a minority language or ethnic group language due to the inadequate number of pupils or the lack of a teacher, the headmaster of a school should forward the list of pupils enrolled for such lessons to the authority managing the public school, which taking into consideration the possibility to commute, organizes inter-school groups
. There are no such provisions in the ordinance of the Minister of Education of 1992 as it concerns ethics lessons, which provide for the right to ethics lessons in an inter-school group illusory but not effective. In Warsaw, for example, such inter-school groups have never been organized
. The ordinance does not provide any details regarding the practical aspects of the teachers of ethics when inter-school classes are organized, for example it is unclear which school should provide the contract for the teacher
. 

13. Another problem is that the Ordinance on the organisation of the teaching of religion does not regulate who should take care of organizing the courses in ethics. There is insufficient information about the option of taking a course in ethics because schools do not provide any information
. The research conducted in 1996 by the Association Neutrum showed that 20% of pupils asked if they would like to participate in ethics classes said “maybe I would have participated but no one proposed it to me”. Pupils, especially from primary schools did not always know what ethics was
. In case of religious instruction lessons, the minority religious denominations make sure that pupils are informed about the option of attending a given religious instruction lesson and, therefore, inter-school groups, which do not exist for ethics lessons, are established for minority religions (in 2006/2007 the city of Warsaw paid for 270 hours of such teaching)
.
14. It should be noted that the Ordinance on the teaching of religion focuses primarily on the rights of followers of the Catholic Church. This is evident not only in its title (there is no mention that it also concerns the organization of the teaching of ethics in schools) but also in its structure as a majority of its provisions concern the teaching of religion. § 2 of the Ordinance on the teaching of religion which regulates the manner in which the organization of groups for religious instruction lessons should take place should be applied per analogiam to the organisation of the teaching of ethics (§ 2 (2)). However, in this way certain important procedural provisions are eliminated. § 2 provides that the authority managing a school or kindergarten organizes an inter-school group for religious instruction lessons in cooperation with a church or religious denomination. Per analogiam use of this provision does not allow to decide in cooperation with whom such teaching of ethics is organised. Moreover, § 1 provides that the teaching of religion is organised in kindergartens upon the request of the parents. There are no provisions concerning the teaching of ethics in kindergartens. In our opinion, unequal treatment of the teaching of religion and ethics is clearly evident in the wording of the Ordinance on the teaching of religion..
15. There are no curriculum guidelines [podstawa programowa] for a course in ethics in the first three years of primary school
. Therefore, parents do not know what their children will be taught in such courses. Taking into consideration the fact that through ethics lessons parents exercise their right to have their children taught according to their beliefs or convictions, they should have information on the course content. Otherwise the right of parents to ensure the education and teaching in conformity with their own religious and philosophical convictions is infringed (Article 2 of Protocol No.1 to the Convention). It seems to us that it is important to know the ‘type’ of ethics which is to be taught at the school, for example, whether it is based on Christian principles or treats the subject matter broadly. As it is the state’s responsibility to organize ethics lessons, the schools should be required to inform about the offering of such optional subjects and the content thereof. It should be noted that curriculum guidelines for the teaching of religion exist for all classes in public schools
.  

16. The provisions of the Ordinance on the organisation of the teaching of religion are not precise enough with respect to the declarations to be made by parents or pupils as to their choice of religious/ethics lessons. It is unclear in what form the wish of pupils or parents as to the attendance to religious/ethics classes should be expressed, specifically, whether is should be in a written or oral form. Additionally, it is not specified who the declarations should be provided to – to the headmaster, to the authority managing the school, or to the teacher. This may create practical problems, for example, with respect to who has the obligation to accept such declarations or how to prove that such declaration was made. This lack of precision creates a real danger of such declarations being ignored by the school administration. The Ordinance on the organisation of the teaching of religion does not stipulate when such declarations should be made. Normally parents or pupils decide about their subjects at the beginning of a school year, however, the curriculum for the each school year is finalized long before the school year starts (in April). This causes organizational problems, mainly of a financial nature. Further, the Ordinance does not provide whether, once made, a declaration may be changed during the school-year. This may also create problems of not honoring the wish to discontinue classes in religion (or ethics) because of an already planned schedule or the progress of the programme
. The research carried out by the Neutrum Association confirms that teachers create obstacles when a pupil wishes to resign from religion lessons
.

17. The Ordinance on the teaching of religion does not specify how the school time for pupils not attending religion lessons during three days devoted to the Catholic Church festivities (rekolekcje wielkopostne) should be organized. §10 of the Ordinance provides that “pupils attending religion lessons have three days leave from school in order to participate in rekolekcje wielkopostne.” There are problems of interpretation of this provision by teachers
. In principle, pupils who do not participate in religion lessons should have regular school classes during this time. The practice at schools, however, is to cease all classes for these three days.
18. The lack of ethics courses creates, even independently of the school personnel’s intentions, a certain pressure on pupils to attend religion classes
. According to research conducted by the Neutrum Association, religion lessons were organized in the middle of other school courses in half of all the schools. Pupils who did not attend religion classes spent this time in the same class where such religion class took place, in school corridors or in a school library. It is not surprising that in such situations, children are often enrolled by parents (or enroll themselves) for religion lessons so that they are not  discriminated against.
 However, it should be noted that the religion classes contain an element of praying and other acts of religious faith. Pupils who may have wished to attend religion classes to acquire knowledge on religion would feel uncomfortable.

19. The lack of ethics courses in Polish schools and consequently the lack of an option to attend such courses, results in the lack of a grade or a straight line in a line “religion/ethics” on school reports. The straight line/no mark on a school report is in fact information that a particular pupil did not attend religion classes organized in almost all of the schools (as shown by statistical data)
. Not attending religion  classes does not mean per se that a person is a non-believer, however, the cultural context of a particular country must be taken into consideration in this respect. In a Catholic society it is a very likely perception (in the same way as not attending Sunday mass is perceived as a sign of being a non-believer) and may constitute a reason for discrimination
. The risk of such discrimination is acknowledged by pupils. According to research conducted by the Neutrum Association, 20% of pupils declare that non-attendance to religion classes and the lack of a grade on a school report may cause discrimination in the future
. From this point of view, when no ethics courses are provided,  it is better to attend religion classes in order to obtain a grade on the school report. 

20. It might be argued that even if there is no formal obligation to participate in religion classes, there is a de facto obligation to do so created by the lack of alternative classes, thus violating Article 9. We do not agree with the formalistic point of view expressed in the decisions of the Commission in C.J., J.J., E.J. v. Poland (16 January 1996 No. 23380/94) and by the Court in Saniewski v. Poland (26 June 2001, No. 40319/98) that a breach of Article 9 may only take place if someone had a formal obligation to participate in religion classes.

21. We treat the right not to disclose one’s religion or convictions as a fundamental right. In case of a straight line/no grade for religion or ethics, there is a need to disclose (indirectly) one’s own personal convictions. The Constitutional Court in its judgment of 1993 stated that the teaching of ethics l was introduced in order to make the right not to disclose one’s beliefs or convictions effective, because the mark for religion/ethics makes it impossible to say which of these subjects the pupil attended
. However, when ethics classes are not provided by Polish schools, there are many pupils who have a straight line/no grade for religion/ethics instruction even though if they had a real choice they would prefer to take ethics classes and to have a mark on the school report. 

22. The risk of discrimination associated with revealing on the school report that a pupil attended religion or ethics classes was acknowledged by the Minister of Education. Therefore, in the Ordinance on the organisation of the teaching of religion there is a provision that “in order to eliminate possible discrimination there should be no data on a school report that would reveal whether the pupil attended religion or ethics classes ” (§ 9 (1)). In his separate opinion to the Constitutional Court’s judgment of 1993, judge Czesław Bakalarski pointed out that the Constitutional Court for the purposes of judgments showed to ignore a letter sent by the Polish Ecumenical Council [Polska Rada Ekumeniczna]
 which stated that a straight line on a school report may be the reason for discrimination in case of changing school or being accepted to work or school. 
23. In our opinion, a straight line/no grade in a school report discloses personal convictions and, therefore, violates Article 8 of the Convention. A school report is a public document which should not contain information on personal convictions as it may negatively influence the rights of an individual in a predominantly Catholic society. We do not agree with the opinion expressed by the Court in the Saniewski v. Poland judgment (26 June 2001, No. 40319/98) that as discrimination on religious grounds is illegal in Poland, the applicant would have a remedy against the risk of any prejudice the school report might provide in the future in the context of private employment. It should be obvious that the state has an obligation not to create situations where the rights of an individual may be prejudiced if it is not justified in a democratic society.

24. Discrimination on the basis of beliefs is not a marginal phenomenon in Polish schools. In research carried out in 1996 by the Helsinki Foundation for Human Rights, almost 10% of pupils answered that there were cases of a teacher discriminating a pupil in their school because of the pupil’s religion or convictions. 16% answered that there were cases of a pupil discriminating another pupil because of religion or convictions. Examples of discrimination which were provided – in the case of teachers – were bad grades and discriminatory treatment, and in the case of pupils the making of comments and the calling of names
. In our opinion the fact that there is no serious approach to organizing the teaching of ethics serves to worsen the atmosphere for such pupils in schools. 

25. The experience of other countries that teach religion at schools may be useful in illustrating the possibility of different approaches to the teaching of religion and ethics in schools. Below we present a short description of law and practice concerning religion/ethics classes in Germany and France. 

IV. ETHICS AND RELIGIOUS CLASSES IN GERMANY

26. In Germany ethics and religion classes  are offered to pupils in public schools in all 16 federal states. Pursuant to the German Constitution no person can be forced to participate in religion courses (Art. 4 I of the German Constitution, liberty of religious convictions), and therefore religion is taught on a voluntary basis. This is a recent development to introduce ethics courses as an alternative to teaching those students who do not take religion classes. The states that introduced ethics courses all decided that the courses are binding for the pupils. In Hamburg, which does not offer ethic courses as an alternative to religion classes in primary school, there is a teacher who looks after the children who do not attend the religion class (www.lbs.hh.schule.de).  

27. Apart form the Constitution, the legal basis for introducing ethic courses are the so called "school-laws" of the federal states (p.e. § 12 VI SchulG Bln). The Federal Constitutional Court (FCC) decided that the introduction of binding ethic courses is compatible and does not violate the freedom of religion of the child or the educational rights of the parents granted in Art. 4 and 7 of the German Constitution called "Basic Law (BL)" (BVerfGE 1 BvR 2780\06; 1 BvR 1840\98; 1 BvL 26\ 97). 

28. Pupil have the right to choose between religion  or ethics classes and, therefore, all pupils receive a grade for at least one of the subjects on a school report. Straight line for "religion\ethics" on the school report is, therefore, not possible in Germany. The way that grades are provided on school reports differs in each state. In some federal states (Berlin p.e.) pupils receive an extra school report only for religion and it is not possible to see from the normal school report whether the pupil attended religion classes or not. In other states, religion and ethics is set forth in the normal school report (Mecklenburg-Vorpommern, Brandenburg) and, if chosen by the pupil, it is necessary for the passing to the next class (Mecklenburg-Vorpommern, Bremen). 

29. In Berlin, religion classes are held in the beginning or in the end of the school day, so that pupils who do not attend such classes may come later or leave earlier.

V. ETHICS AND RELIGIOUS INSTRUCTION IN ITALY

30. In Italy religion classes, commonly called ora di religione - “hour of religion” is an institution agreed between Italian State and the Catholic Church. The institution dates back to the reform of public schooling in 1923. The issue is regulated by concordatory modifications from 1984
. In all public schools in Italy there are two hours weekly for primary school (scuola primaria ) students and one hour weekly for middle school (scuola secondaria di primo grado) and high school (scuola secondaria di secondo grado) students. There is no obligation to attend such religion classes. This has been authoritatively sanctioned in the 1989 by the Constitutional Court with the sentence No. 203
.

31. Each year, when registering for the successive class, the students have to choose whether they will attend religion or ethics classes. The students have to complete a declaration in which there are five options: 1) religion class, 2) an alternative course (which is chosen by 9.9%) 3) studying with the teacher's assistance (16.8 %) 4) studying without the teacher's assistance (24.7 %) 5) leaving the school premises (48.6 %).  91.2 % of students choose to attend religion classes
. If no declaration is completed the choice from last year applies.  

32. Atheist and agnostic organizations, such as UAAR
 claim that small percentages of students taking alternative courses or studying with the teacher's assistance is due to organizational and financial problems with such solutions. In contrast to the teaching of the catholic religion which is guaranteed, structured and adequately financed, there are no specific provisions regulating the allocation of teachers and the financing of alternative classes. As a result, UAAR started a plan called ora alternativa ( “alternative hour” )
 in order to try to obtain a real parity between those who attend religion classes in public schools and those who decide not to attend.

33. In 2004 and 2005, with the decree of school reform,  religion classes has been inserted in the table of subjects constituting the annual obligatory hours. With these provisions, in order to pass to the next grade, the student must attend 75% of the hours provided by the study plan.. It would, therefore, become obligatory, for those pupils who do not wish to attend religion classes, to attend other alternative classes. Several organizations have issued a complaint against these provisions to the Administrative Court which decided to suspend the decree
.

34. Religion and ethics classes in both Germany and Italy are of  quite a different nature. Italy has problems with organizing alternative courses which makes its problems more similar to that of Poland. The Court’s judgment would have influence on working out the common minimum standards in this field. 

VI. CONCLUSIONS 

35. In our opinion, the lack of clear provisions and guidelines concerning the teaching of ethics make the right to alternative teaching for pupils who do not attend religion classes only a theoretical possibility
. The fact that the minimum number of pupils to provide ethics or religion classes is very difficult to be met by pupils who wish to participate in ethics classes and are easily met by students choosing Catholic religion classes creates a situation of discrimination on the grounds of religion (Article 9 in  connection with Article 14 of the Convention). Moreover, the lack of alternative classes in ethics often creates a de facto obligation to participate in a religion class, which violates Article 9 of the Convention. In our opinion a straight line/no grade on a school report discloses personal convictions and, therefore, violates Article 8 of the Convention. 

36. The problems described in this third-party intervention will be even more evident in the next school year. The Ordinance on the teaching of religion was changed in such a way that grades for religion/ethics will have a real impact on the pupil passing to the next class or school because the grade will count towards the average overall grade that the pupil achieved in a given school year
. Therefore, the judgment of the Court in case of Grzelak v. Poland is very important. If ethics classes are not organized effectively, there is a risk that pupils will involuntarily participate in religion classes in order to have a grade (usually positive) counted as part of their average grade.  This may be contrary to their convictions but in fact obligatory if they wish to have more chances to be able to attend a better school.
On behalf of the Helsinki Foundation for Human Rights,

Danuta Przywara 
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