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Introduction

The Helsinki Foundation for Human Rights (HFHR) is a non-governmental organization established in 1989 by members of the Helsinki Committee in Poland, in order to promote human rights and rule of law, as well as to contribute to the development of an open society, in Poland. Among the activities the HFHR participates in are legal actions undertaken in the public interest, including the representation of parties and preparation of legal submissions to national and international courts and tribunals, particularly within the framework of the Strategic Litigation Program. The aim of such submissions is to influence the process of changing laws and practices that we find contrary to human rights. The activity of HFHR in the frame of Strategic Litigation Program refers also to the problems connected with freedom of religion or belief.

In this memorandum I will focus on cases in which the HFHR directly intervened by submitting written comments to the European Court of Human Rights. I will also describe other cases that highlight the most important problems relating to the freedom of religion or belief in Poland.

1. Ethics in Polish schools - Grzelak v. Poland (Application No. 7710/02)

Description of the problem

In August 1990, after the collapse of communism in Poland, the Ministry of Education introduced the teaching of religion, which includes Roman Catholicism as well as other religions, into public schools. Students may elect to take either religion or ethics, and grades for this class are listed on student transcripts. Pursuant to Polish law, teaching both religion and ethics is carried out on a voluntary basis. However, the religion or ethics lessons must be organized for a group consisting of not fewer than seven pupils in each class. If there are fewer students, the religion or ethics lesson is organized in a group that is comprised of members of different classes (an inter-class group). While students may select which class they would like to take, statistical data show a huge disparity between the availability of religion classes and ethics classes. According to the data of the Ministry of Education, out of 32,136 schools 27,500 schools organize religious instruction lessons (including all religions) (only 4,636 schools do not organize religious instruction lessons), while ethics is taught in only 334 schools. In public schools there are 21,370 teachers of religion and only 412 ethics teachers (data for 2006/7).

Third-party intervention arguments 

In our third-party intervention we showed that such a disparity is not only due to a smaller number of pupils or their parents interested in the teaching of ethics; instead, the disparity is linked to discriminatory provisions in law and the lack of adequate regulations concerning the organization of ethics courses in schools. Of particular note, the inability to attend ethics courses in Polish schools results in the lack of a grade or a straight line through the course title on school transcripts. The straight line/no mark on a school report is in fact a signal that a particular pupil did not attend religion classes organized in almost all of the schools. Not attending religion classes does not mean per se that a person is a non-believer; however, the cultural context of a particular country must be taken into consideration in this respect. In a Catholic society it is likely that the failure of a student to obtain a grade in religion will be perceived as a sign that the student is a non-believer.  Thus, the lack of a grade on a student’s transcript may constitute a reason for discrimination.

In the opinion of HFHR, the lack of clear provisions and guidelines concerning the teaching of ethics makes the right to alternative teaching for pupils who do not attend religion classes only a theoretical possibility. The fact that it is difficult for students who wish to take ethics to organize the minimum number of students necessary to offer the class, while it is very easy for students who wish to take a class on Catholicism to obtain a quorum, creates a situation of discrimination on the grounds of religion (Article 9 in connection with Article 14 of the Convention). Moreover, the lack of alternative classes in ethics often creates a de facto obligation to participate in a religion class, which violates Article 9 of the Convention.

2. Grades for religion count in the overall grade point average – new problem

The problem described in third-party intervention in Grzelak v. Poland is even more evident in the current school year. The Ordinance on the teaching of religion was changed in such a way that grades for religion/ethics will have a real impact on the pupil passing to the next class or school because the grade will count towards a student’s overall grade point average. If ethics classes are not organized effectively, there is a risk that students will involuntarily participate in religion classes in order to have a grade (usually positive) included in their grade point average.  This may be contrary to the convictions of the pupils but is in fact obligatory if they wish to attend a better school. The Polish Constitutional Tribunal will deal with this issue this year when it decides the issue of constitutionality of this regulation (the case is registered and pending).

3. Sects - Leela Förderkreis and others v.Germany (Application No. 58911/00)

Opinion of the HFHR in the observation filed to the ECtHR

The case of LEELA FÖRDERKREIS e.V. and Others v. Germany concerns freedom of religion and the promotion of religious tolerance. In our opinion, the use of such defamatory terms such as “sect” or “cult” towards registered religious groups does not maintain the neutrality in religious matters as prescribed by the Convention. As there are no objective criteria to call a group a sect, the term, when it is used by public servants, demonstrates a certain negative attitude and approach towards such a group. Moreover, the use of the term stigmatizes certain groups; accordingly, the use of the term in an official context can contribute to a climate of suspicion and intolerance.

Situation in Poland

The relatively liberal (until the mid-1990s) policy towards the growth of religious communities in Poland gradually gave way to a specific “anti-sect neurosis.” In 1995, the issue of “sects” appeared in a report from the National Security Office. Two years later, the Law on Guaranties of the Freedom of Conscience and Religion was amended in a way that made the registration of new churches and religious unions much more difficult. In addition to the Denominations Department operating within the state administration,
 additional special agencies such as the Interdepartmental Team for New Religious Movements or the Interdepartmental Team on Psycho-Manipulation were created to oversee new religious movements. “Anti-sect” publications started to appear in the media in the middle of 1990s. Financed from public funds, they were written by the staff of organizations that fight with groups that they classify as a “sect.” These publications usually refer to tragic events that affected the members of foreign religious communities at least a dozen years ago, as well as provide information on alleged criminal activities of dangerous “sects” and their cunning recruitment techniques. To an extent, the use of terms such as “sect” was given up and replaced with the notion of the "psycho-manipulation group.” The groups most often affected by this term are religious communities, especially the relatively larger groups that are noticeable in the public arena because of their active operation. The “Report on some aspects of the operation of sects in Poland,” compiled by the Interdepartmental Team for New Religious Movements, does not mention the names of any sects. It is stated in the report, however, that the “sects” usually take up the legal form of a church or another type of religious union or association. Lectures are held at public schools on dangerous “sects”; in most cases, such lectures are held during religion classes. The faith taught in schools is the Catholic faith, which means that such classes by definition present a specific outlook on such issues. 

The case of Poland shows that talking about “sects” and naming certain organizations as “sects” influences the freedom to manifest one’s religion as well as inhibit the capacity of the state to engage in a rational policy designed to protect public safety in matters that relate to the abuse of religious freedoms in the country.

4. Parody of Catholic confessions via the Internet – the case of Radoslaw R.

Radoslaw R. was the author of a web page that facilitated “on-line confessions.” In the opinion of HFHR it is clear that the website is a parody that fits within the limits of freedom of expression. However, the prosecutor started proceedings against Radoslaw R. and accused him of offending the religious feelings of Polish Catholics. The district court in Biała Podlaska (small city in the Eastern part of Poland) found him guilty. What is more, a fine was imposed which was used to support the activity of particular Catholic organisation. In the framework of our Strategic Litigation Program, an appeal was prepared, and we intervened as a third party to the proceedings. The court of second instance in October 2007 discontinued the proceeding deciding that the activity of Radoslaw R. was not harmful to society and that freedom of expression should prevail.

The case is a proof of the instrumental use of penal code. It also shows that freedom of expression in the context of religious statements or opinions is highly limited.

5. Polish state v. Orthodox church - Polish  Autocephalous Orthodox Church v. Poland (Application No. 31994/03)

The case refers to the problem of small churches (other than Catholic) in regaining ownership of property that was nationalized during communism regime. HFHR helped the applicant in the preparation of the Supplementary response to the observations of the Polish government, specifically with regard to the problem of the exclusion of a constitutional court judge from considering cases in which he has previously voted on the law in question as a member of parliament.

6. Harassment in school on account of not following religious education -Nowak and Krynicki v. Poland  (Application No. 32932/02)

The applicants complain under Article 9 of the Convention that the second applicant was exposed to harassment by school authorities and fellow classmates on account of his decision not to attend a religious education class. They submit that no effective measures were taken by the school authorities to address the second applicant’s difficult situation. The prosecuting authorities discontinued the proceedings, having found that the school authorities had no case to answer, despite the fact that the applicant had become ill because of his being bullied and persecuted in school. It should be noted that there was no course on ethics available in the second applicant’s school, as provided for by the applicable laws. The case was communicated to the government of Poland.

7. Separation between Catholic Church and Polish state - state budget money invested in construction of the new cathedral in Warsaw

The Polish Parliament decided in 2006 that funds (around 10 million Euro) from the state reserve can be spend in 2007 to finance the construction of part of the new cathedral in Warsaw (John Paul II Museum). In October 2007 the Constitutional Court dismissed the complaint of left-wing party on fo
rmal grounds. This case opened a public debate in Poland about how and if public funds can be spent on religious purposes.

�I’m not sure what this clause means.


�Maybe „procedural”?
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